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ESSAY

WHY SUMMARY JUDGMENT IS UNCONSTITUTIONAL

Suja A. Thomas™

UMMARY judgment is cited as a significant reason for the dra-

matic decline in the number of jury trials in civil cases in federal
court. Judges extensively use the device to clear the federal docket of
cases deemed meritless. Recent scholarship even has called for the
mandatory use of summary judgment prior to settlement. While
other scholars question the use of summary judgment in certain
types of cases (for example, civil rights cases), all scholars and
judges assume away a critical question: whether summary judgment
is constitutional. The conventional wisdom is that the Supreme
Court settled the issue a century ago in Fidelity & Deposit Co. v.
United States. But a review of that case reveals that the conventional
wisdom is wrong: the constitutionality of summary judgment has
never been resolved by the Supreme Court. This Essay is the first to
examine the question and takes the seemingly heretical position that
summary judgment is unconstitutional. The question is governed by
the Seventh Amendment which provides that “[iJn Suits at common
law, . .. the right of trial by jury shall be preserved, and no fact tried
by jury, shall be otherwise re-examined in any Court of the United
States, than according to the rules of the common law.” The Su-
preme Court has held that “common law” in the Seventh Amend-
ment refers to the English common law in 1791. This Essay demon-
strates that no procedure similar to summary judgment existed under
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the English common law and also reveals that summary judgment
violates the core principles or “substance” of the English common
law. The Essay concludes that, despite the uniform acceptance of the
device, summary judgment is unconstitutional. The Essay then re-
sponds to likely objections, including that the federal courts cannot
function properly without summary judgment. By describing the
burden that the procedure of summary judgment imposes upon the
courts, the Essay argues that summary judgment may not be neces-
sary to the judicial system but rather, by contrast, imposes significant
costs upon the system.

INTRODUCTION

Summary judgment is unconstitutional. I understand that this as-
sertion will face resistance from many. The procedure is well-
entrenched in our federal courts through its ubiquity and lengthy
history. Nevertheless, I will show that summary judgment fails to
preserve a civil litigant’s right to a jury trial under the Seventh
Amendment.

A large number of civil cases do not move beyond discovery
without at least one motion for summary judgment from the defen-
dant. Summary judgment has been described as “probably the single
most important pretrial device used today,” and as “the only viable
postpleading protector against unnecessary trials.”” Indeed, the ex-
tensive use of summary judgment is cited as a significant reason’ for

"Edward Brunet et al., Summary Judgment: Federal Law and Practice 2 (3d ed.
2006).

’Martin H. Redish, Summary Judgment and the Vanishing Trial: Implications of
the Litigation Matrix, 57 Stan. L. Rev. 1329, 1339 (2005).

’See, e.g., Stephen B. Burbank, Vanishing Trials and Summary Judgment in Fed-
eral Civil Cases: Drifting Toward Bethlehem or Gomorrah?, 1 J. Empirical Legal
Stud. 591, 592 (2004). In discussing the well-known trilogy of Supreme Court cases
regarding summary judgment that were decided twenty years ago, Professor Redish
recently stated that these “[c]hanges in the law of summary judgment quite probably
explain at least a large part of the dramatic reduction in federal trials.” Redish, supra
note 2, at 1330; cf. Adam N. Steinman, The Irrepressible Myth of Celotex: Reconsid-
ering Summary Judgment Burdens Twenty Years after the Trilogy, 63 Wash. & Lee
L. Rev. 81, 82, 86-88, 143-44 (2006) (presenting data that demonstrates that federal
courts cite the trilogy of cases on summary judgment more often than any other
cases). But see Burbank, supra, at 620-21 (arguing that the effect of summary judg-
ment on the decline of trials did not begin with the trilogy but rather began earlier in
the 1970s); Joe S. Cecil et al., A Quarter Century of Summary Judgment Practice in
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